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Illinois law governing an employer’s liability for an on-the-job injury to its employee is among the most
complex of the Fifty States. The complexities present potential pitfalls not only for employers, but also
for their insurance brokers. To aid in the understanding of these pitfalls, this article will examine
employer liability exposures under Illinois law and coverage issues that arise in connection with these
exposures. Among other things, the issue of potential gaps in coverage for "Kotecki waiver" exposure
will be examined. The article will conclude by applying the law to several hypothetical factual settings
in order to better illustrate the exposures.

I. Employer Liability Exposures Under Ilinois Law

In Hlinois, an employer faces several avenues of liability exposure for on-the-job injuries to its
employees. First, and most common, is the employer’s exposure to pay benefits to an injured employee
pursuant to the Illinois Workers” Compensation Act. The Act provides a schedule for computing
appropriate compensation for particular injuries and essentially places financial limits on the employer’s
liability. The employer gives up its common law defenses to the employee’s claim, such as the
employee’s contributory fault in causing his own injuries, in exchange for the limited liability.

In addition to having a claim under the Workers’ Compensation Act against his or her employer, an
injured employee may also have the right to file a civil lawsuit against a third party to the employment
relationship — such as a general contractor or a manufacturer of a product — whose negligence is
alleged to have caused or contributed to the employee’s injuries. Unlike a claim against the employer,
the employee’s recovery from a non-employer defendant in a civil suit is not limited by the terms of the
Workers’ Compensation Act. The employee may recover whatever sum is awarded by the judge or jury
hearing the case. Although the employee is barred from bringing a civil suit directly against his
employer, the defendant may implead the employer by filing a third-party suit against the employer for

"contribution" toward the employee’s damages. Such a suit for contribution presents a second avenue of
exposure for the employer.

The concept of contribution contemplates that each party whose fault contributed to an injury should pay
its "pro rata" (fault-based) share of the loss. Until 1978, employers were immune from contribution suits
as well as from direct civil suits by an injured employee. Thereafter, through judicial decisions and the
enactment of the "Contribution Act", Illinois employers became potentially liable for unlimited
contribution — in other words, the employer could be "third partied" into its employee’s suit against a
non-employer tortfeasor and be required to pay an amount commensurate with its full share of fault in
causing the employee’s injury. Prior to 1991 an Illinois employer enjoyed limited liability to its
employee under the Workers” Compensation Act, but was exposed to unlimited contribution liability for
the same injuries as a third-party defendant in the employee’s civil suit. The net effect was to deprive the
employer of the limited liability conferred by the Workers’ Compensation Act.
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Finally, an employer may incur a liability exposure for an employee’s injury if the employer fails to
procure contractually required insurance for the benefit of another party, typically an upper-tier
contractor or owner. Claims for breach of contract to procure insurance are often brought against the
employer in the same suit in which contribution is sought.

I1. The Kotecki Case

There was a philosophical conflict between the public interests which motivated enactment of the
Workers’ Compensation Act (limited liability for employers and "no-fault" coverage for employees) and
those behind the Contribution Act (liability of responsible parties, including employers, divided
according to each party’s share of fault). In 1991 the Illinois Supreme Court attempted to balance the
competing interests of these statutory schemes in the case of Kotecki v. Cyclops Welding. In Kotecki the
court held that an employer’s maximum liability in a third-party suit for contribution is limited to an
amount no greater than its liability to its employee (the plaintiff) under the Workers’ Compensation Act.
This balance allowed non-employer defendants, such as manufacturers or general contractors, to recover
limited contribution from the employer, but still gave the employer benefit of the limited liability
protection of the Workers” Compensation Act.

I11. The "Kotecki Waiver' Cases

In the mid-1990s a series of judicial decisions from the Illinois Appellate Courts and Supreme Court
were handed down, holding that an employer may waive its Kotecki protection by contract, and thereby
be liable for its full share of contribution. These "Kotecki waiver" cases are based upon judicial
construction of what might loosely be termed "indemnity provisions" contained in contracts to which the
employer was a party. Typically, an "indemnity provision" will require a subcontractor to "indemnify
and hold harmless" upper tier parties, such as a general contractor or owner, for the upper tier party’s
liability for injury to person or property happening in connection with the subcontractor’s work.

At this point, brief comment regarding the Ilinois Construction Contract Indemnification for Negligence
Act ("Anti-Indemnification Act") is required. The Anti-Indemnification Act renders void any agreement
in a construction contract to indemnify or hold harmless a person from that person’s own negligence. By
way of example, the Anti-Indemnification Act would render void a provision in a contract by which a
subcontractor agreed to pay the full cost of an injury to its employee, even if the general contractor was
held to be partially or fully at fault for the injury in a lawsuit. The Anti-Indemnification Act is premised
on the belief that allowing a party to insulate itself from liability through the use of contractual
indemnification provides that party with a disincentive to exercise care for the safety of workers.
However, the Act does not prohibit, for example, a general contractor from requiring that the
subcontractor provide liability insurance which would cover the general for its own negligence.

In one of the leading cases on "Kotecki waiver", Braye v. Archer Daniels, the lllinois Supreme Court
found that an "indemnity provision" in a construction contract did not require a contractor/employer to
indemnify a premises owner for the owner’s negligence. Rather, the provision was construed by the
court as merely allowing for "unlimited contribution" from the employer to the owner. Therefore, the
provision did not violate the Anti-Indemnification Act. The owner had been sued by the employer’s
employee for a job site injury, and filed a third-party complaint for contribution against the employer.
The employer was deemed to have waived its Kotecki protection and thus could be held liable in
contribution for its full share of fault in causing its employee’s injuries. There appears to be a trend in
[llinois courts to construe "indemnity clauses” in construction contracts in a manner that does not violate
the Anti-Indemnification Act, but renders the employer liable for unlimited contribution — in other
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words waives the employer’s "Kotecki cap".

Also, most construction contracts will contain two types of provisions which are relevant in determining
the contracting parties’ rights and responsibilities with respect to each other in event of injury. The first
type of provision is the "indemnity provision" described above. The second type of provision may be
referred to as an "insurance procurement" provision. This clause will typically require the lower tier
contractor to provide liability insurance for the higher tier contractor or owner. Failure to provide the
contractually required insurance will leave the lower tier contractor exposed to a claim for breach of
contract.

IV. Cases Addressing Lack of Coverage for "Kotecki Waiver"

In the late 1990s, two Illinois Appellate Court decisions were handed down which, collectively, indicate
that "Kotecki waiver" exposure — the employer’s liability in contribution above its "Kotecki cap" —
may be uninsured under both the standard commercial general liability policy and the standard
employer’s liability policy.

The first of these cases, Hankins v. Pekin Insurance, arose in a non-construction setting. It involved an
"indemnity provision" which was construed by the court as calling for unlimited contribution. The court
ruled that the "indemnity provision" did not constitute an "insured contract" under the CGL’s definition
of that term because, by agreeing to be held liable for unlimited contribution, the employer was simply
agreeing to accept the full share of its own "tort liability" and was not accepting the tort liability of
another party. Because the employer’s potential liability under the provision did not come within the
employer’s CGL’s "insured contract” coverage, the CGL insurer had no obligation to defend or
indemnify it with respect to a third-party claim for indemnification based on the provision.

Next, in Christy-Foliz v. Safety Mutual Ins. Co., the Appellate Court found a "Kotecki waiver" in a
contract between an employer and the owner of a work site. One of the employer’s employees was
injured, and brought suit against the owner. The owner filed a claim for unlimited contribution against
the employer, asserting that a "Kotecki waiver" was contained in the contract which the employer had
signed. The court found that, by agreeing to waive the right to invoke Kotecki as an affirmative defense,
the employer had "voluntarily assumed liability" for its pro rata share of damages proximately caused by
its own negligence. As a result of doing so, its liability in excess of Kotecki would be allocated pursuant
to the Contribution Act. Any such liability would constitute a "loss" under the terms of the policy and

would not be covered because the policy excluded coverage for "loss" which was "voluntarily assumed"
under contract.

Although the employer’s liability policy in Christy-Foltz was not standard, the standard NCCI form,
Exclusion C1, states that the insurance does not cover "liability assumed under a contract”. In addition,
the standard EL policy requires that the insured not "voluntarily make payments (or) assume

obligations...except at your own cost". Thus, the rationale of Christy-Foltz may be applicable in the
context of a standard EL policy.

Together, Hankins and Christy-Foltz provide a basis for CGL and EL insurers to argue that "Kotecki
waiver" exposure — the gap between the employer’s "Kotecki cap" and its full liability under the
Contribution Act — is uninsured. This uninsured exposure presents a potentially serious financial threat
to many Illinois employers, particularly trades companies which act as subcontractors at construction
sites. These employers routinely enter into contracts containing "indemnity provisions" which are easily
construable as "Kotecki waivers". Although they are probably unaware of it, these employers may be
taking on uninsured exposure by executing such contracts.
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V. The Briseno and Burns Decisions.

As stated earlier, there are typically two types of loss allocation provisions in construction contracts —
the indemnity provision and the insurance procurement provision. Typically, in addition to agreeing to
indemnify the "upper-tier" party, a subcontractor will also be required to procure insurance for the
benefit of that party. As these upper tier parties grow more sophisticated, their contracts increasingly call

for "primary and non-contributory” liability insurance to be provided for their benefit by the
subcontractor.

Insurance procurement provisions contain a "silver lining" for the employer who complies with them.
The procurement of liability insurance by an employer (for example a subcontractor) for the benefit of
an upper-tier party (for example a general contractor) can have significant (and favorable) ramifications
for the subcontractor’s contribution liability in a case brought by its injured employee. In the leading
case of Briseno v. Chicago Union Station, the Appellate Court held that where parties to a contract agree
that insurance will be provided as part of their bargain, the contract must be interpreted as providing
"mutual exculpation" from personal liability to the bargaining parties. In other words, the law will deem
that the parties have agreed to look solely to the insurance in the event of a loss, and not seek to impose
liability on each other. In practical terms, the rule of Briseno can provide a subcontractor/employer who

has provided the general contractor with liability insurance with a full or partial defense to the general’s
claim for contribution.

Note that Illinois case law following Briseno requires that the general contractor’s loss (i.e. its liability to
the subcontractor’s employee) be fully covered by the insurance provided by the subcontractor/employer
in order for the Briseno rule to apply. The general contractor is allowed to obtain contribution from the
employer to the extent that the general’s own insurer must pay a part of the loss. However, in the event
that the general contractor is fully defended and indemnified for a loss by the insurance which was
supplied by the employer, the action for contribution against the employer must be dismissed. This
should be so even if the employer has waived Kotecki.

Another key case 1s the lllinois Supreme Court decision of Burns v. Indiana Insurance, released in 1999.
Under Burns, a party which is insured under more than one liability policy may select which insurer it
wishes to defend and indemnify it for a loss. Typically, a general contractor who is the named insured on
its own liability policy and is also an additional insured on a subcontractor’s liability policy will "select"
or "target" the sub’s policy to defend and indemnify it in a suit brought by the subcontractor’s injured
employee. When this type of "targeted tender" occurs, the likelihood that the employer will be able to
assert a "Briseno defense” to the general’s claim for contribution increases.

It cannot be over-emphasized, however, that a Briseno defense is not "perfected” until the general
contractor has been fully defended and indemnified by the insurance provided by the employer. The
general’s contribution action against the employer will remain pending until that time, and contribution

from the employer will be allowed up to the extent that the general’s own insurer must pay toward the
loss.

VI. Exposure for Failure to Procure Insurance.

Employers face an uninsured exposure if they fail to procure liability insurance for the benefit of the
upper tier party as required by contract. Several Illinois decisions hold that a party’s liability for damages
arising from a "breach of contract to procure insurance” is uninsured and is in the amount of the loss
which the contractually-required insurance would have paid on behalf of the party whose liability was to
have been insured. Although insurance requirements may be "waived" by the upper tier party, through
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